
BEFORE THE PUBIJIC SERVICE COMMTSSTON

OF THE STATE OF DEI,AWARE

IN THE MATTER OF THE APPLICAT]ON
OF SIIVER RUN ELECTRIC, LLC, FOR
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PSC DOCKET NO. 1B-0945

ORDER NO. 9316

GRAI{TTNG
CONDITIONAL CERTIFICATE OF PUBTIC CO}iIVENIENCE ATiTD NECESSITY

BACKGROUND

1. On ,IuIy 3, 2018, Sil-ver Run El-ectric, LLC ("Silver Run,' or

the "Company"), filed an application (*Application") with the Commission

pursuant to 26 De|. C. S 203E(b) seeking a Certificate of Pub]ic

Convenience and Necessity (*CPCN") to begin the business of an electric

transmission utility authorized to provide electric transmission

f acil-ities in Delaware.

2. Silver Run's Application relates to it.s proposed construction

and operation of the scope of the Artificial Island solution (the

"Project") designated to Sil-ver Run by PJM Interconnection, L.L.C.

(*PJM"), the regional el-ectric grid operator serving Delaware and all

or parts of 13 other states and the District of Columbia. In particular,

the Project consists of transmission system improvements and reliability

upgrades PJM has determined are necessary to assure the reliability and

stability of the regional el-ectrical grid. The solution sefected by PJM

includes Silver Run's construction of the new 230kV Sil-ver Run substation

east of Odessa, Delaware, and a new 23Okv transmission l-ine crossing the
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Delaware River that wilI connect the Sil-ver Run substation with the

electrical system in the Artificial Island, New Jersey area.

3. Silver Run's portion of the Project is subject to a binding

cost cap of $146 million subject to the terms and conditions described

in the Designated Entity Agreement (as defined hereinafter), pursuant

to which Sil-ver Run bears the risk of consLruction cost overruns

exceeding that cap.

4. The Public Service Commission Staff ("Staff") and the

Del-aware Division of the Public Advocate (*DPA"), which intervened as a

matter of statutory right, are the only parties to the proceedings in

this matter, the Commission having not received to date any petitions

to intervene, material objections, or written submissions raising

significant issues with respect to the Application from any other persons

or entities.

5. Applications for an electric transmission utility CPCN are

governed by 26 Del-, C, S 2038, enacted by the L49th General- Assembly of

the State of Delaware and signed into law by Governor Carney on February

14.h, 201,8.t

6, In determining whether to grant the CPCN, S 203E(b) directs

the Commission to consider:

(1) Whether PJM Interconnection, L.L.C. (or its successor)
(*PJM") has selected the applicant to develop or own
transmission facilities included in the regional transmission
expansi-on plan approved through PJM/ s Federal Energy
Regulatory Commission-approved developer qualification and
competitive procurement process, or if such PJM approval has
not occurred:

2

1 81 Del- . Laws c. 205 .
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a. The demonstrated experience, operating expertise, and
Iong-term viability of the applicant or its affiliates,
partners, or parent company;

b. The need for and impact of any transmission
facilities proposed by the applicant on the safe, adequate,
and rel-iabl-e operation or delivery of electric supply
services;

c. The engineering and technical design of any
transmission facilities proposed by the applicant;

(2) The impact of granting the certificate of
convenience and necessity application on the Slate's
and the benefits to the State's ratepayersi and

(3) The impact of granting the certificate of
convenience and necessity application on the health,
and wel-fare of the general public.2

public
economy

public
safeLy,

7. The Commission has discretionary authority under 26 De7.

Adnin. C. S 3017.2.2.2-l ("Regulation 3011") to "approve, conditionally

approve, modify or deny" an elecLric transmission CPCN application where

it finds doing so is in the public interest.

B. 26 DeJ-, C, S 2038(e) (1) provides that the Commission may

suspend or revoke an electric transmission CPCN for good cause where the

Commission finds "material noncompliance ... with any conditions imposed

in the certificate by the Commission" by the CPCN holder.

9. PJM al-located the Project costs using its ex ante Solution-

Based Distribution Factor (*SBDFAX") methodology, which aIl-ocated

approxj-mately 90% of the total- Project costs to the Delmarva Zone

(despite the Delmarva Zone not receiving a commensurate level- of benefits

from the Project) and woul-d resul-t in the average Delaware residential

ratepayer paying an additional $1.32 per month in transmission charges

3

226 oet-. c. s 2o3E(b) (1)-(3).
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associated with Silver Run's remaininq unspent portion of the Project

solution.3

10. This Commission and the Maryland Public Service Commission

filed a complaint pursuant to the Federal Power Act with the Federal-

Energy Regulatory Commission (*FERC") challenging application of the

SBDFAX cost al-Iocation methodology to this Project.a

11. On April 22,2016, FERC upheJ-d PJM's decision to apply the

SBDFAX cost al-location methodology to al-Iocate the costs of the Proj ect

to PJM members. Several entities, including this Commission and the DPA,

fited motions for re-argument with FERC.

L2. While the motions for re-argument were pending before FERC/

and at the requesl of parties (including this Commission and the DPA),

PJM issued recalculated cost allocations using two alternative

methodologies a Stability Interface Met.hod (*SIM") and a Stability

Deviation Method ("SDM"), both of which more appropriately aligned

Project costs conimensurate with the benefits to the Delmarva Zone.

13 . Citing these alternative cafculations, several parties,

including this Commissi-on, the DPA, and Silver Run's parent company, LS

Power, requested FERC to reopen the record to consider the PJM

alternatj-ve cost allocation methods. On July 19, 2018, FERC granted the

motions for reconsideration and to reopen the record, finding that it

was unjust and unreasonable to apply the SBDFAX cost afl-ocation

3 Sil-ver Run Application, JuIy 3, 2018, Exhibit A, at 19. That is only Sil-ver
Run's portion of the Project. Pubf ic Service El-ectrj-c & Gas ("PSE&G//) is al-so
constructing portions of the Project, and its portion is not subject to a
cost cap.
4 FERC Docket No. EL15-95. The Commission was ul-timately joined by other affected
and interested parties, including the DPA.

4
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methodol-ogy to facilities addressing stability-related issues, such as

the Project.s FERC stated that it woul-d conduct a paper hearing on the

appropriate cost al-Iocation methodology for the Project and requested

responses to questions regarding the SfM/ SDM and a third alternative

cost all-ocation methodology that Exelon Corporation proposed, stating

that this information was "necessary to further understand and decide

among" the SfM, SDM and the Exelon methodology. The SIM methodology

al-Iocates approximately 6.942 of the costs of the Project to the Del-marva

Zone and the SDM methodology allocates approximately 10.35% of the costs

of the Project'to the Del-marva Zone. The percentage of costs that woul-d

be allocated to the Delmarva Zone i-n connection with the Exe]on

met.hodology has not been confirmed by FERC, but Exelon has proposed a

cost al-location under which approximately L2.01? of the costs of the

Project would be allocated to the Delmarva Zone.6 Silver Run estimates

that the percentage of the costs of its portion of the Project that will

be allocated to Delaware is 4.22 for the SfM, 6.2% for the SDM, and 1,2%

f or the Exel-on methodol-ogy.? Silver Run f urther estimates that its

portion of the Project's costs will have the following effects on an

average Delaware monthly residential bill and a major efectric user's

bill:8

5 Del-aware Publ-ic Service Commission et aL, v. PJM Interconnection, L.L,C., 1-64
FERC $61,035 at P 42 (2018).
6 Sllver Run Supplemental- Application, December 1-2, 201-8t al 2-3.
1 Id. at 4.
8 Silver Run notes that its initial Application presented this rate in $/MW-
year. It was converLed to kW-month by applying a factor of 12,000. Silver Run
Supplemental Applicati-on, December 12, 2018, at 4 n.7.

5
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CoEt Allocation Method Effect of Project
Cost on Average
Delaware Monthly
Residential BiLL

Effect of Project Cost
on Major Electric
User's BilI

SIM $0.09 $0.032lkW-month
SDM $0.14 $0.048/kW-month
Exel-on $0.16 $0.056/kW-month

14. Several- parties submitted responses to FERC addressing the

three cost all-ocation methodologies, and several- parties proposed

additional allocation methodol-ogies that FERC had not requested.

15. FERC has not yet issued a decision on which cost allocation

methodology is just and reasonable for application to the Project. Nor

has FERC indicat.ed when a decision might be expected.

16. Silver Run sLates that the Project. will benefit system

reliability, Delaware's economy, and Delaware's public health, safety

and welfare, and is consistent with State and Federal- mandates.e

17. While the FERC proceeding has been pending, Sifver Run has

taken steps necessary to construct the Project accordinq to P.fM's

timel-ine. Among other things, it has obtained all major necessary

permits, secured aIl- real estate rights, nearly completed the necessary

engineering and procurement work to support the Project's completion

schedul-e; completed factory acceptance tests on three of the seven

submarine cables; begun preparatory work on the in-river transition

e Id. al 5, citing Section 6 of the July 3, 2018 CPCN Application. Additionally,
Si1ver Run identifies other benefits resulting from the terms of the permits
and approval-s: (1) an annuaf $I22t000 payment for utitity use of Del-aware-owned
subaqueous ]ands; (2) $70,000 to purchase an easement on State-owned fands; and
$1,25,000 paid to the Del-aware Agricultural- Lands Foundation for utility use of
farml-and in the Foundation's program. Id.

6
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structure foundation to maintain the Project schedu1e; and secured a

binding financial commitment for the project.l0

18. Under the permits and approvals received, Silver Run, s

construction activities are restricted to certain times of the yearr ll

and its contractors face additional restri-ctions because of the nature

of the work and material-s and equipment used.12 Si1ver Run states that

if the construction period is short,ened due to delays in CPCN issuance,

its and its contractors' ability to manage unforeseen conditions becomes

more difficult and ratepayer costs will increase. Furthermore, as the

schedule pushes up against the time-of-year permit restrictions,

"critical path delays may not mean day-for-day delaysr" but, ratherz ffiay

result in delaying work for an entire quarter of the year. According to

Silver Run, "Ig]iven the complexity of the Project overallr drry number

of plausible scenarios brought on by delay of the CPCN issuance could

force a compressed construction schedul-e - l-eading at best to i-ncreased

overt.ime and higher costs for ratepayers, and at worst, failure to bring

the Project online by when PllM has determined it's needed in,June 2020."13

1,9. Silver Run claims that it is now at the point in its preparation

where it needs the CPCN to "fulIy release its contractors to begin

10 fd. at 5.
17 Id. at 5. For example, the U.S. Army Corps of Engineers permit and the Utility
Easement Agreement between Sifver Run and the State of Del-aware prohibit
riverbed disturbing activities from March 1 - June 30 annually, and only permit
work on State-owned lands between July 5 - October 10. Id. al 5 and Attachments
B-1, B-2.
12 Id. at 6. For example, the Project's cross-linked polyethylene power cabl-es
should not be installed when ambient temperatures are bel-ow 0oC, and the
efficiency or ability to work in the river can be affected by winter storms,
river icing, hurricanes, t.ides, and heavy winds. Id. at 6.
t3 rd.

7
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construction, which is needed imminently to maintain lthe] Project budget

and schedulel"ra specifically, Silver Run "needs to rel-ease critical path

construction activities in ,Ianuary 201,9 to avoid significant cost

increases to ratepayers as a result of a shortened construction schedule

and resulting increased overtime costs. "15

20. Unl-ike Silver Run, PSE&G, the owner of the Artificial Isl-and

generation units, is not subject to a cost cap for the portions of the

Project for which it is responsible.

2L. Silver Run recognizes the quandary in which the Commission

finds itself given that FERC has not issued an order on the just and

reasonable cost all-ocation methodology for the Project. In its

Supplemental Filing on December 1-2, 201,8, it made two proposal-s designed

to mitigate that quandary. First, it proposed a limited CPCN approval,

which provides an established, near-terrn deadline for issuance of a FERC

order on the appropriate cost alfocation for the Project. Under this

proposal, if FERC does not issue an order by February 28,2019 approving

one of the three methodol-ogies SIM, SDM or Exel-on - the Commission

will have authority to review, revoke r or suspend its CPCN approval.

This limited CPCN will- allow Silver Run to "rel-ease its contractors to

move forward with construction scopes that are required to maintain the

Project construction schedule."16 Sil-ver Run prefers this option, stating

that it will reduce construction schedule uncertainty and avoid

t4 rd. a
ls rd. a
rb -Id. a

E 2.
r 6.
t 7.

8
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compressing the Project's critical path activities, and so reduce

ratepayer costslT

22. Sil-ver Run also proposes an option that it calls conditional

CPCN approval. Under this proposal, the CPCN will not become effective

unless FERC issues an order approving one of the three methodologies on

or before February 28, 2019. Like the l-imited CPCN, the Commission will

retain authority to review, revoke or suspend CPCN approval after that

date if FERC has not issued an order. This enables the Commission to

satisfy it.s statutory mandate to act on a CPCN application within 90

days (extended an additional 90 days for good cause), but also to retain

control if FERC issues an order that is inconsistent with its indications

in the July 2018 Order. If the Commission grants conditional- approval-,

Silver Run would release construction only upon satisfaction of the

CPCN' s condition precedent related to FERC's cost al-location orderi

however, Silver Run would be authorized to commence activity immediately

upon FERC' s issuance of an order that approves either the SIM, the SDM

or the exeion methodology, without having to go through the process of

a new application.ls

23. The Commission has reviewed Silver Run's CPCN Application and

supplemental filings, and has considered the evidence and arguments

presented at its duly noticed December 20, 2018 public meetinq.

DISCUSSION AI{D DETERMINATION

24. Based on the record and evidence presented in this matter,

the Commission hereby f inds and determines as fol-l-ows:

I1
18

rd.
Id. at 8

9
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25. We find that the consideration set forth in 26 Del. C. S

203E (b) (1) has been satisfied. After a competitive sol-icitation

administered by PJM, le PJM selected S j-1ver Run, a member of the LS Power

Group' to develop, construct and own the transmissj-on facilities

associated with the Project, which are included in P,fM's regional

transmission expans j-on plan as b2633.1 and b2633.2. The terms

designating the Project to Sil-ver Run are contained in the Designated

Entity Agreement by and between PJM and Sil-ver Run, dated October 29,

2015, as amended from time to time (the "Designated Entity Agreement").

26. We further find that granting Silver Run's CPCN Application,

as supplemented, meets the requirements of 26 DeL. C. SS 203E(b) (2) and

(b) (3) . Granting Silver Run's CPCN Application will produce direct

economic benefits to the State and its ratepayers. A 201,5 market

efficiency study performed by PJM at the Commission's request estimated

that total- load payments would decrease by $1-7.04 million annually within

the Del-marva Zone, and by $169 million annually PJM-wide, as a result

of the Project.20

27. As also dj-scussed previously, the SIM al-focates approximately

6.942 of the Project's costs to the Delmarva Zone, or just slightly more

than 4Z to Delaware. The SDM allocaLes approximately 10.36% of Project

costs to the Delmarva Zone, and approximately 6.2% to Del-aware. The

exact cost all-ocations that would result from FERC' s adoption of the

Exelon methodology have not yet been confirmed by FERC, but, as proposed

Le Seven transmission owners proposed 26 different sol-utions in response to
PJM's solicitation. Sifver Run AppJ-ication, .Tuly 3, 2018, Exhibit B, at 4.
20Based on its load share with in the Del-marva Zone, annual- load payment savings
to Delaware woul-d be approximately $10 mil-l-ion.

10
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by Exelon, this methodology would aflocate approximately 12.0'l% of

Project costs to the Delmarva Zone, and approximately 7.242 to Defaware.

28. Further economic benefits that wilI resul-t from granting

Silver Run a CPCN include annual tax revenue to New Castle County and

local school districts, wage and related payments associated with the

approximately 30 local jobs supported during construction of Silver Run's

transmission facilities, payment to t.he Del-aware Agricultural Lands

Preservation Foundation related to the purchase of a utility easement,

payment to the St.ate of Delaware for the purchase of a utility easement

and annual payment for utility use of State-owned subaqueous fands, and

the acquisj-tion of a 2l-0 acre land parcel to be donated to the Delaware

Department of Natural Resources and Environmental- Controf for public use

and access.

29. The transmission facilities to be constructed by Silver Run

are subject to a binding cost cap commitment as described in its

Designated Entity Agreement. This contractual- cost cap benefits Delaware

ratepayers, as the total- extent of their SiIver Run-rel-ated cost

responsibility is established.

30. Pursuant to the Designated Entity Agreement, Sil-ver Run bears

the risk of cost overruns in excess of this cost cap. Silver Run's

current construction budget, however, is -Zess than its contractual cost

cdp, and therefore ratepayers will benefit from any savings below the

cost cap amount. Sil-ver Run's estimated budget and construction timeline

for the Project are subject to a hiqh degree of confidence as a result

of its advanced development, engineering, procurement, construction

contracting progress, and cost cap commitments.

tt
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31. Granting the CPCN will- provide significant health, safety,

and welfare benefits to the general public. The Project resolves

significant reliability and stability issues and reduces complexities

associated with the Artificial Island Operating Guide. A more rel-iable

and resilient electric grid protects the public from system outages and

negative economic impacts caused by blackouts. In addition, the Project

provides a separate transmission connection into Delaware. Defaware and

the Delmarva Peninsula are part of an energy-constrained area regionally,

and this redundant transmission connection into the State reduces grid

congestion and supports critical gri-d services such as black start

capability and system restoralion.

32. PJM has established that a stability issue exists on the

regional efectricaf system which creates reliability risks. PJM has

evaluated the merits of a "do-nothj-ng" approach and concluded that there

are significant risks with not proceeding with a transmission sol-ution.

The most significant risks of a do-nothing approach identified by PJM

include cascading and widespread system outages (blackouts) and a

potential emergency shutdown of a nuclear unit (i.e., scramming a unit

off-line) .21

33. Finally, we recognize that Delaware ratepayers benefit from

any savings below Sil-ver Run's construction cost cap, and that

maint.aining Silver Run's existing construction schedule is necessary to

meet PJM's required ,June 1 | 2020, in-service date for this critical- grid

reliability solution.

21 PJM. (201,1 ) , Transmission Expansion Advisory Committee (TEAC) Artif iciaL
Isfand Recommendations to the PJM Board at p, 22, submitted as Attachment D

to Exhibit A of Sil-ver Run's CPCN Applicatj-on, July 3, 2018.

t2
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34. AII of these findings would, in the normal course of business,

justify granting Silver Run's CPCN Application. That, however, is not.

the end of our inquiry. The problem is that FERC has not yet reached a

decision as to which of the proposed cost allocation methodologies - the

SIM, SDM or Exelon methodology - it will find to be just and reasonable,

and FERC has not confirmed how costs would be all-ocated pursuant to the

ExeIon methodology; therefore, we cannot determine with absolute

certainty what the impact of granting the CPCN will have on Delaware

ratepayers. As we have previously discussed, the all-ocation of Project

costs is st.ill pending before FERC.

35. At the same time, howeverr we acknowledge the practical

real-ities of the current situation. P,-TM's timetable for completion of

the Project is June 2020. PJM has not suspended the Project pending

FERC's decision regarding a just and reasonable cost al-location for the

Project. Even after FERC issues a decision on that issue, we can foresee

that that some party to the proceedj-ng will request further re-argument,

and, thereafter, that FERC's decision may be appealed. Indeed, it is

possible that the Project may be finished before the appeals have run

out. Thus, it may be years before we know what the final impact of

granting the CPCN will be on Del-aware ratepayers. We al-so must consider

these practical real-ities in determining whether to qrant the CPCN.

36. Silver Run recognizes the position in which this uncertainty

puts this Commission, and has proposed two al-ternatives: (1) granting a

limited CPCN, which woul-d all-ow it to release its contractors to begin

some l-imited construction work pending a FERC decision on or before

February 28, 201-9 that approves one of the three methodologies as just

13
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and reasonabl-ei and (2) granting a conditionaf

Silver Run can do no work until FERC issues an

the three methodologies, and which will

CPCN, pursuant to which

order approving one of

if FERC does not issue

such an order on or before February 28,

expr_re

201,9.

37 . Section 203E (e) (1) gives us the right to revoke , for good

cause shown, a CPCN for a certificate holder's "material noncompliance

with any conditions imposed in the certificate" by the Commission.

38. In this Commission's motion for re-argument of FERC' s initial

decision in Docket EL15-95 and our response to FERC' s request. for

positions on the three methodol-ogies, we took the position t.hat the SDM

was the just and reasonable cost al-location methodology. That methodology

produces an aIl-ocation to the Del-marva Zone (and hence Delawar.e

ratepayers) that is higher than the SIM, but Iower than the Exel-on

methodology (as proposed by Exel-on). We specifically took a position

that the Exelon methodology was not just and reasonable, based in part

on the fact that it was not clear how costs wou]d be al-l-ocated under

that methodol-ogy. We are concerned that issuing an order granting Silver

Run a CPCN on the condition that FERC issues an order approving any one

of the three methodologies is inconsistent with our posltion before FERC.

Thus, we cannot approve Sil-ver Run's "conditional CPCN" proposal as

presented.

?o
JJ.

public

issues

We do believe, however, that it is appropriate and in the

interest to grant Silver Run a CPCN on the condition that FERC

an order in Docket EL15-95 confirming that either the SIM or SDM

be applied to the Project.cost allocation methodology will

t4
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40. We will stay the effective date of the CPCN until FERC has

issued its order establishing that either the SIM or the SDM is the just

and reasonabfe ex ante cost al-location for the Project. If FERC issues

an order on or before February 28, 20L9, establ-ishing the allocation for

the Project consistent with the SIM or the SDM, Silver Run's CPCN

Application shall be deemed granted as of the date of the FERC order,

and Silver Run need take no further action before this Commission. If

FERC has not issued its order selecting either the SIM or the SDM as the

cost al-location for the Project by February 28,2019t that shall be

deemed "material noncompl-iance" with the conditions of the CPCN under

Section 203E(e) (1), and Sil-ver Run's CPCN shal-l be deemed suspended as

of the date of the FERC order. This suspension shall- not preclude Silver

Run from filing subsequent requests for the Commission's review and

consideration in this docket.

NOW, THEREFORE, IT IS HEFEBY ORDERED BY THE AFFIR}IATIVE
VOTE OF NOT FEWER THA}iI THREE COMMISSIONERS:

1. Pursuant_to 26 Del-. C. S203E, the Commission hereby grants

Silver Run's Application for a CPCN to begin the business of an el-ectric

transmission utility authorized to provide electric transmission

facilities in DeIaware, subject to the fol-l-owing express conditions and

limitations:

a. The authori-ty granted by this CPCN is conditioned upon, and

shall not take effect until, issuance by FERC of an order on cost

al-l-ocation accepting and approving either the SIM or the SDM as the just

and reasonable ex ante cost al-l-ocation for the Project. Should FERC

issue such an order on or before February 28, 2019, the date of the CPCN

15
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approval shall be the date of the FERC order, without need for a further

Commission order.

b. If FERC has not issued its order sefecting either the SIM or

the SDM as the cost al-location for the Project by February 28,2019,

that shal1 be deemed "material noncompl-iance" with the conditions of the

CPCN under Section 203E(e) (1), and Silver Run's CPCN shall be deemed

suspended as of the date of the FERC order. This suspension shall not

preclude Sil-ver Run from filing subsequent requests for the Commission's

review and consideration in this docket.

2. The provisions of 26 Del-. C. S20B (b) are waived, and Silver

Run is authorized to maintain the books and records relating to its

Delaware operations outside of the State of Delaware provided, however,

and upon the condition that, all such books and records relatinq to

Silver Run's Delaware operations as the Commission may deem it reasonably

necessary, from time to time, to review and copy shall be provided to

the Commission at the Commission's office wit.hin the State of Defaware

in a timely manner upon written request of the Commission's Executive

Director or Deputy Director.

3. Silver Run shall comply with any and all federal-, state,

county, and 1ocal statutes, ordinances, orders, regulations, rules and

permit conditions that are applicabl-e, or may become appl-icabl-e, to any

matter involving the electric transmission utility business authorized

by this CPCN.

4. The Commission reserves the jurisdiction and authority to

enter such further Orders in this matter as may be deemed necessary or

proper.

76
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BY ORDER OF THE COMMISSION:

Cha 1

Cr{'rluni s s ioner

Commissioner

Commi ner

Commissi ner

\

ATTEST:

Secretary

t

g
J
CD2e
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